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STAT iHUI-iUZl 0? PCPTTS 

!• The lov'er Cc’irt erreci in consolidating the appellant’s 
case for trial rjith that of tv7o othe*^ defendants, and in try¬ 
ing the cases , 1 ointi 3 '-. 


; STJIJIART eg AHGRJLIErTT 

1. There is no provision, either by statute or coiimon law 
for the joint trial of tv/o or nore persons who are not joined 
in the sane indietnent or infornation. 


A B 





The consolidation in ‘che Coi;rt belov/ was based upon rule 
5-b, of the rules of the Ilunicipal Court for the District of 
Coluiiibia, Crininal Division, That rule was promulgated so 
that the practice in the Ilunicipal Court v/ould coincide Vsrith 
that in the ‘Tederal Courts, Although we have no appellate 
opinions regarding rule 5, we are fortunate in being able to 
present several cases which interpret the similar rule in the 
federal Courts and it is submitted that the la\7 in regard 
thereto is equally applicable in the instant case. As an 
approach to the problem, it will be v/ell to mention the \7ord- 
ing used in L.R.A, (NS) 412 v/hich is as follows: 

“’The practice in the Federal Courts 
is regulated by a statute which 
provides that the Court may order 
indictments consolidated, -hv-hen there 
are several charges against any person 
for the same act or transaction, or two 
or more acts or transactions connected 
together or two or more acts or trans¬ 
actions of the same class of crimes of 
offenses v-;hich may be properly joined,*’ 

The above concept of law is of course an interpretation of 
revised statute 1024 v/hich is similar to rule 5 mentioned- 
above. In the case of Pointer vs. United Atates - 151 U,3, 

596, the Federal Court in California held that indictments 
could not be consolidated unless they came ';ithin the above- 
mentioned concept. In Turner vs, the U, S, 66 Fed, 2S1, the 
Federal Court held that, 

•’Under the statute two or more indict¬ 
ments can be consolidated if all the 
counts in all the indictments could 
have been included in one indictment 
in the first instance,” 

In the instant case that obviously could not be done due to 
the fact that the crimes allegedly commenced on different dates. 

The United Atotos Supreme Court has held, in IIcFlroy vs, 

U,S,, 164 U,S. 76, 



•^The several ciiarses in the four in- 
dicti-ients V’ere not against the sane 
pferson, nor '.;ere they for the same 
act or transaction** 

•^such ^joinder cannot be sustained where 
the parties are not the same and where 
the of„enses are in nowise parts of the 
same transaction and must depend upon 
evidence of a different state of facts 
as to each or some of then**^ 

The above-mentioned quotations apparently are followed by 
all Federal Courts. Certainly they indicate the law in this 
jurisdiction. As early as 1912 the Court of Appeals in this 
Federal District very plainly held that a consolidation such 
as ordered herein v;as not proper. In the case of hid’/ell vs. 
the U.3, 38 App. D.C. 566 our Court held, 

•^There are three separate conditions 
under v/hich consolidations of several 
counts in the same indictment may be 
made under this statute; first, when 
several changes are made against the 
same person for the same act or trans¬ 
action; second, v;hen several charges 
are made against the sane person for 
tv;o or more acts or transactions con¬ 
nected together; and third, when sev¬ 
eral charges are made against the same 
person for tv;o or more acts or trans¬ 
actions of the same class of crime.** 

As recently as 1941, the District Court of the United 
States for the District of Columbia ruled that such consoli¬ 
dations could not be made' in a situation such as v/e have here. 
In the case of the U. S. vs. Frankfeld 38 Fed. supplement 1020 
- Justice Letts ruled that, 

*h7hile the issues are similar they are 
not the same. The proof in the several 
cases must be quite different both in 
support of the indictments and for the 
defense. ** 

Vi/hen we consider the facts in the case at bar, it is 
obvious that the Government’s proof v/as different in the 
various cases and each defense rested on different facts. 

Less there!be any thought that the above-mentioned law 
relating to indictments does not hold true when relating to 


- 3 - 


I 


informations, v/o have but to refer to the ease of Krause vs. 

s 

the U. S# 147 7ed.! 442, wherein the Federal Appeal Court held, 

‘^two or norc indictments or informations 
in ’Jhich some of the defendants charged 
are different Cannot-be consolidated for 
trial under H.S. 1024.** 

For purposes of emphasis,' it is repeated that R.S. 1024 is 
comparable to rule five mentioned heretofore. 

The Government herein has based its argument to a great 
extent on the theory that consolidation of trials v/ill save 
time and money. Such a fooling of economy is of course re¬ 
assuring to the tax-payer. However, that economy should not 

be permitted to jeopardize the rights of the other tax-payers. 

« 

The Circuit Court of Appeals for the fourth circuit in 1926 
very plainly and dolibcratoly condemned the' cconoxay arguiaenli 
as being without merit. The Cou3:t in the case of Zed vs. the 
U. S. 11 Fed. 2nd. 96, said, 

••The fair, sv/ift, sure and cheap adminis¬ 
tration of justice, in our view, will as a 
rule, be promoted and not hindered by ad- 
hearing in this matter to what has been the 
immemorial practice sanctioned as that has 
been by v/hat was said or decided in Durkee’s, 
IJcFlroy’s and Goldberg’s cases, supra, that 
is by refusing to bompcll separately indicted 
individuals, against their objections, to go 
to a common trial.” 




CONCLUSION ■ 

Accordingly it is respectfully subraitted and it is the 
position of tho appellee herein that the verdict of the 
Ilunioipal Court for the District of Columbia should be reversed 
and that tho judgment of the Municipal Court of Appeals for 
tho District of Columbia should bo affirmed. 

Respectfully submitted, 

John T, Bonner 


James K, Hughes 
Attorneys for Appellee 

I hereby certify that I mailed U,S, postage prepaid, a 
copy of the foregoing Appellee*s Brief to tho Corporation • 
Counsel for the District of Columbia this ' day of 
January, 1947, 


John T, Bonner 
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IN THE 


United States Court of Appeals 

FOR THE District of Columbia ! 


No. 9345 


District of Columbia, Appellant, 
vs. 

Judy Hunt, Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT I 

i 

This is an appeal from a decision of the Municipal Couijt 
of Appeals for the District of Columbia reversing a convictioh 
of the appellee in the Municipal Court for the District of 
Columbia, Criminal Division, under an information charging 
the appellee with the crime of vagrancy as defined in the Aot 
of December 17,1941, c. 589, Sec. 1 (55 Stat. 808), D. C. Cod^, 
1940 ed., Supp. IV, Sec. 22-3302. j 

i 

1 i 
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The jurisdiction of this Court is invoked under the Act of 
April 1, 1942, c. 207, Sec. 8 (56 Stat. 196), D. C. Code, 1940 
ed., Supp. IV, Sec. 11-773. 

STATEMENT OF THE CASE 

The appellee and several other females were charged in 
several informations filed on the eighth day of August 1945, 
with the offense of vagrancy in violation of paragraph 3 in the 
respective first counts and paragraph 4 in the respective second 
counts of the Act of December 17, 1941, c. 589, Sec. 1 (55 
Stat. 808), D. C. Code, 1940 ed., Supp. IV, Sec. 22-3302 (App. 
1, 2, 5, 6). Each was charged with being a vagrant as of the 
date of the filing of the informations as a result of having com¬ 
mitted under identical circumstances over a period of time 
prior to the date of filing of the informations, certain pro¬ 
hibited acts in premises 1713 Pennsylvania Avenue, North¬ 
west, in the District of Columbia, the only difference in the 
allegations of the several informations being the date on which 
each defendant was alleged to have commenced the commis¬ 
sion of said prohibited acts in said premises (App. 1, 2, 5, 6). 

Subsequent to the filing of the informations, the Govern¬ 
ment filed a motion to consolidate the informations for trial, 
on the ground, among others, that the evidence to be offered 
by the Government would not vary as to any of the several 
defendants regardless of whether she were tried separately or 
jointly with the other two. (App. 3, 4, 5). The trial court 
granted the motion for consolidation, and a trial was had on 
the consolidated informations. (App. 6). 

The two other defendants tried jointly with appellee were 
one Carmen Beach and one Mary Karika (App. 5, 6). 

The evidence in support of the Government’s case, which 
was uncontradicted by the appellee or any of her co-defend¬ 
ants, showed that the Metropolitan Police Department of the 
District of Columbia, and certain police officers who testified 



at the trial, had received information to the effect that prem¬ 
ises 1713 Pennsylvania Avenue, Northwest, was being operatjsd 
as a house of assignation (App. 6). The officers furtl^er 
testified that they had observed 1713 Pennsylvania Avenije, 
Northwest, over a period of time during which known pros¬ 
titutes were seen to enter the premises on numerous occasions 
and remain for long periods of time, and that during th^se 
periods men were seen to enter the premises and to leave aftjer 
the lapse of an appreciable period of time (App. 6). It w^ 
also testified for the Government that premises 1713 Pennsyl¬ 
vania Avenue, Northwest, had been licensed by the District 
of Columbia, as a massage parlor for the massage of femalle 
persons only, since the year 1940, the license having bein 
issued to one Philomena Lockhart, otherwise known as Mar¬ 
garet Locke, and that the license was in effect during tjie 
entire periods covered by the several informations up to aijid 
including July 13, 1945, when the appellee and the othfer 
defendants were arrested on the premises (App. 6, 7). Ma|r- 
garet Locke w'as also known to be the lessee of the premisjes 
and in control and charge thereof. (App. 7). The Govern¬ 
ment produced as a witness one Edmund Holmes Potter who 
testified, essentially, that he had been a regular patron of the 
establishment for approximately a year prior to July 13, 194p, 
going there for the purpose of having sexual intercourse with 
persons in the premises; that he had had, during that period 
of time, sexual relations with all the defendants including the 
appellee, whom he first saw in the premises on February b, 
1945, and that he had visited the premises at least once a 
month and on some occasions twice a month. Potter further 
testified that during his several visits subsequent to Februaify 
3, 1945, he observed appellee in the premises on a number 
of occasions, and had sexual relations with her on four separate 
occasions, and that during his visits he had observed oth$r 
males in the premises and had seen these males engage m 
acts of foniication with the appellee and with the other de¬ 
fendants and with other women (App. 7). 
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Potter, on the majority of his visits, paid to Margaret Locke i 
a sum of money for his. sexual acts, usually in the amount of, 
$20.00; on one occasion, however, he paid the money to thcj 
defendant Carmen Beach (App. 7). On July 13, 1945, thei 
police, in company with a deputy United States Marshal, who 
had in his possession a; warrant under the Act of June 25, 
1910, c. 404, Sec. 3 (36 Stat. 833), as amended by the Act of 
January 3,1941, c. 936, Sec. 3 (54 Stat. 1226), D. C. Code 1940 
ed.. Sec. 22-2707, for the arrest of Margaret Locke, entered the 
premises for the purpose of executing the warrant. Prior, ■ 
however, to the entry of the police. Potter had entered 1713 
Pennsylvania Avenue, Northwest, with $20.00 in marked 
money which he had been given by the police. Upon entering, i 
the police and the deputy Marshal found the defendants, in-, 
eluding the appellee, in the premises in various stages of un¬ 
dress and there were also present five males (App. 7, 8, 9). A 
search was made for the marked money, which Potter testified 
he had given to the defendant Carmen Beach for an act of 
intercourse at the direction of Margaret Locke, and part of the 
money was found under a rug in the room where Margaret 
Locke was held and the remaining money was found in a 
pocketbook belonging to the defendant Carmen Beach (App. 
8,9). It was testified by Potter that prior to the entry of the 
police he had had sexual relations with Carmen Beach and 
had, at the direction of Margaret Locke, paid to Carmen Beach 
$20.00 in marked money (App. 9). While Margaret Locke 
was under arrest in the premises she stated to a Police Captain 
that she was sorry she had not taken his advice to cease her 
activities in the operation of a house of prostitution, but that 
she would never again repeat the offense. (App. 8.) Upon 
the completion of the Government’s case, the appellee was 
sworn as a witness for herself and testified that she had a 
source of income and admitted that she had been convicted 
on a prior occasion of the offense of soliciting prostitution. 
The defendant Beach was also sworn as a witness for herself 
and gave testimony respecting her source of income. The 


defendant Karika was found guilty on both counts. The de¬ 
fendant Beach and the appellee were acquitted on count on0, 
but each was found guilty on the second count. All the d^ 
fendants were sentenced to pay a fine of $200.00 or, in lidu 
thereof, to serve a term of sixty days in jail (App. 3, 9). | 

The appellee filed an appeal from the judgment of convic¬ 
tion (App. 11), and the Municipal Court of Appeals for tl|e 
District of Columbia reversed the conviction and remand^ 
the case with instructions to award a new trial (App. 14, 15). 
In its opinion the Court found that the consolidation of tlie 
several informations for trial was improper, and that the acts 
for which each defendent below was tried were separate arid 
distinct and required separate proof. The Court further stated 
that the Government did not allege or prove a conspiracy f^r 
joint commission of crime. The Court concluded that tl^e 
offense of vagrancy is a status or condition and that the crirde 
consists of the acquisition of that status and not the commis¬ 
sion of the act which constitutes or makes the offense. Tlje 
Court found that the crime of vagrancy cannot be committ^ 
jointly or in concert; that the Government had the burden 
of proof against each defendant, and that it was necessary for 
the Government to prove not only that each individual fre¬ 
quented 1713 Pennsylvania Avenue, Northwest, but also that 
each engaged in acts of fornication for hire. (App. 11, 1^, 
13, 14.) 


STATUTES AND RULES OF COURT INVOLVED 

The statute under which the prosecutions of the appellee 
and the defendants tried jointly with her were brought was the 
Act of December 17, 1941, c. 589, Sec. 1 (55 Stat. 808, D. C. 
Code, 1940 ed.. Sec. 22-3302. This Act contains nine separate 
divisions or series of acts, any one of which is sufficient, if 
proved, to constitute the crnne of vagrancy. Paragraph 4 pf 
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the Act under which the appellee and her co-defendants were 
convicted reads: i 

i 

“The following classes of persons shall be deemed , 
vagrants in the District of Columbia: 


“(d) Any person who keeps, operates, frequents, 
lives in, or is employed in any house or other estab¬ 
lishment of ill fame, or who (whether married or 
single) engages in or commits acts of fornication or 
perversion for hire.” 

! i 

The rule of the Municipal Court for the District of Colum¬ 
bia upon which was predicated the motion to consolidate is i 
Rule 5 (a) and (b): 

“JOINDER AND CONSOLIDATION ! 

“(a) JOINDER OF. DEFENDANTS. Two or ' 
more defendants may be charged in the information ' 

if they are alleged to have participated in the same 
act or transaction or in the same series of acts or ! 
transactions constituting an offense or offenses. i 

“(b) TRIAL TOGETHER OF IN F 0 R M A - 
TIONS. The Court may order two or more informa¬ 
tions to be tried together if the offenses, and the de¬ 
fendants if there be more than one, could have been 
joined in a single information. The procedure shall ' 
be the same as if the prosecution were under such i 

single information.” i 

SUMMARY OF ARGUMENT 

I I 

Where a statute defining a crime sets forth in the disjunctive 
a number of acts, the commission of any one of which will con- 
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sdtute a violation of the statute, the prosecution, at its option^ 
may charge several or all of such acts in the conjunctive in onf 
count of an indictment or information. When a number o|E 
such acts are so charged, the prosecuting authority may prov|; 
any one or more of the acts, but proof of only one such act is 
sufficient to support a conviction. j 


(a) Vagrancy, as set forth in the Act of December 17, 194]j, 

c. 589, Sec 1 (55 Stat 808), D. C Code, 1940 ed. Sec 22-330^ 
is a crime, and, accordingly, the accepted standards for consolida¬ 
tion for trial of several defendants charged therewith in separate 
informations are applicable equally as in all other criminal pros¬ 
ecutions. I 

(b) Informations charging several defendants with identicall 
otienses can be properly consolidated where the acts and transh 
actions of the defendants are same; where the ofEenses charge^ 
against the several defendants are based on the same series of aetjs 
or transactions or on two or more acts or transactions connectejl 
together or constituting parts of a common scheme or plan, oir 
where the evidence to be introduced would be admissible against 
each of the defendants if tried separately. 

(c) Consolidation for trial is a matter within the sound discr<y 

tion of the trial court and should not be disturbed on appeal 
unless it clearly appears that the exercise of this discretion his 
been abused or that the rights of the defendants have been seri¬ 
ously adversely affected thereby. | 


m 


A charge of conspiracy is not a prequisite to a consolidation for 
trial of charges against several defendants, nor is it incumbent 
upon the Government to prove at the trial that a conspiracy to 
commit the several crimes actually existed. 
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ARGUMENT 

I 

Proof of One of Several Acts Charged in the Conjunctive is 
Safhdent to Support a Conviction Where the Statute Sets 
Forth the Several Acts Charged in the Di^uncdve. 

I 

The appellee was convicted in the Municipal Court for the 
District of Columbia, Criminal Division, of a violation of 
Paragraph 4 of Section 1 of the Act of December 17, 1941, c. 
589, Sec. 1 (55 Stat. 808), D. C. Code, 1940 ed.. Sec. 22-3302. 
The pertinent portions of the Act are as follows: 

“The following classes of persons shall be deemed 
vagrants in the District of Columbia: 


“(4) Any person who keeps, operates, frequents, 
liv^ in, or is employed in any house or other estab¬ 
lishment of ill fame, or w’ho (whether married or 
single) engages in or commits acts of fornication or 
perversion for hire.” (Italics supplied.) 

Upon appeal to the Municipal Court of Appeals for the Dis¬ 
trict of Columbia the conviction was reversed. The Municipal 
Court of Appeals, in its opinion, said: 

i 

“With regard to the assertion that the same evi¬ 
dence could be used against all three, the government 
had the burden of proof against each defendant, i. e., 
it must prove that each individual frequented the 
house AND that each engaged in acts of fornication 
for hire.” (Emphasis supplied.) (App. 12, 13). 

A reading of paragraph 4 of the Vagrancy statute shows 
conclusively that one may be found to be a vagrant if she 
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“engages in or commits acts of fornication or perversion f(|r 
hire” irrespective of whether she keeps, operates, frequent!^, 
lives in or is employed in a house or other establishment c^f 
ill fame. On the other hand, it is equally plain that one whp 
“keeps, operates, frequents, lives in, or is employed in any 
house or other establishment of ill fame” is in violation of thp 
Act even though it not be shown .that she engages in, or comp 
mits, acts of fornication or perversion for hire. Nevertheless, 
the Municipal Court of Appeals has said that to sustain ^ 
conviction the Government must prove both that the indivih 
dual frequented the house AND engaged in acts of fomicatioJi 
for hire. This conclusion is in direct conflict with the languagte 
of a number of cases decided by the Supreme Court of tht 
United States, this Court, and the Circuit Courts of Appea^. 
In Crain v. United States, 162 U. S. 625,16 S. Ct. 952, 40 L. ec^. 
1097, the Supreme Court of the United States said: | 

I 

“* * * The statute was directed against certain de- | 
fined modes for accomplishing a general object, and i 
declaring that the domg ot either one of several ; 
specified things, each having reference to that object, I 
snouid be punished by imprisonment at hard labor i 
tor a period of not less than five years nor more than | 
ten years, or by imprisonment for not more than five j 

years and a fine of not more than $1,000. We per- j 

ceive no sound reason why the doing of the prohibited j 
thing, in each and all of the prohibited modes, may 
not be charged in one count, so that there may be a 
verdict of guilty upon proof that the accused had 
done any otie of the things constituting a substantive 
crime under the statute. And this is a view altogether 
favorable to an accused, who pleads not guilty to the 
charges contained in a single count; for a judgment 
on a general verdict of guilty upon that count will be 
a bar to any further prosecution in respect of any 
of the matters embraced by it.” (Italics supplied.) 

The Circuit Court of Appeals for the Tenth Circuit in Trout < 
man v. United States, 100 F (2d) 628, 631, in reviewing ar 
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indictment charging separate and distinct violations of the 
Securities Act in which one count of the indictment charged 
three offenses under that Act held: 

«♦ * « embraces in the disjunctive | 

three separate and distinct acts as a crime. The in¬ 
dictment charges the three offenses in the language 
of the statute, but they are charged in the con¬ 
junctive. An indictment charging a statutory offense 
must follow the statute creating it; but where the ' 
statute denounces several acts as a crime, they may ' 
be charged in one indictment or in a single count if 
they are connected in the conjunctive. An indict- i 

ment drawn in that manner is not duplicitous, and \ 

it suffices to prove any one or more of the charges” 
(Italics supplied.) 

The conclusions reached by this Court with respect to the 
mclusion in one count of an indictment or information of a 
number of methods by which a single substantive crime may 
be committed are entirely consonant with the conclusions 
reached by the Supreme Court of the United States and the 
several Circuit Courts of Appeal. In Hotchkiss v. District of 
Columbia, 44 App. D. C. 73, 80, this Court said: 

“* * * The statute enumerates a number of con¬ 
ditions under which the crime may be committed, 
one, at least, of which must be shown to exist before 
the charges can be sustained; but more than one of 
the conditions may exist in a given case. It is com¬ 
petent, therefore, to allege any number or all of the 
conditions enumerated, any one of which, if proved, 
being sufficient to establish the commission of the 
single offense defined in the statute” (Italics sup- 
pli^.) 

To the same effect, see: 

Turner v. United States, 57 App. D. C. 39, 16 F. (2d) 535 
Egan v. United States, 52 App. D. C. 384, 287 Fed. 958 
Somberg v. United States, 71 F. (2d) 657 
Pines V. United States, 123 F. (2d) 825 
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Collins V. United States, 20 F. (2d) 574 
Pojjenbarger v. United States, 20 F. (2d) 42 
Wolpa V. United States, 86 F. (2d) 35 
42 C. J. S. Indictments and Informations, Sec. 166. 

27 Am. Jur. Indictments and Informations, Sec. 124. 

! 

From the above cited authorities, it is immediately apparent 
that the Municipal Court of Appeals has wholly disregarded 
the law as uniformly laid down by the Supreme Court of thd 
United States, by this Court and by the Circuit Courts of 
Appeal and, should the decision of the Municipal Court of 
Appeals be permitted to stand, acquitals must result in everj- 
instance where the Government is able to prove only one of 
several conjunctively pleaded acts whether under the Vagrancj'^ 
Act or under some other criminal statute. 

II AND III 

i 

Several Informations Charging Vagrancy May Properly Be Conj- 
solidated for Trial If Accepted Standards for Consolidadoi^ 
of Any Crimes are Present, Allegations and Proof of Conj- 
spiracy Between the Several Defendants Being Unnec 

The opinion of the Municipal Court of Appeals does nof 
state in so many words, but, nevertheless, positively implied 
that several informations charging vagrancy may possibly be 
consolidated for trial if an allegation or proof of conspiracjl- 
between the several defendants is included. 

An allegation of conspiracy by the District of Columbia is 
impossible. Prosecutions for vagrancy are conducted in the 
name of the District of Columbia by the Corporation Counsel 
or any of his assistants. Prosecutions by the Corporatiori 
Counsel are limited by the Act of March 3, 1901, c. 854, Sec, 
932 (31 Stat. 1340), as amended by the Act of June 30, 1902, 
c. 1329, Sec. 918 (32 Stat. 537), D. C. Code 1940 ed.. Sec. 23- 
101, to crimes for which the punishment is a fine only or im ¬ 
prisonment not exceeding one year, and the same section pro - 
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vides that all other criminal prosecutions shall be conducted 
in the name of the United States by the United States Attor- I 
ney for the District of Columbia or his assistants. Conspiracy, 
as such, is not defined in the District of Columbia Code but i 
may be charged as a common law offense or as a violation of i 
the United States Code. 

The penalty to be assessed for a conviction under a charge ' 
of common law conspiracy is fixed by the Act of March 3,1901, 
c. 854, Sec. 910 (31 Stat. 1337), D. C. Clode 1940 ed.. Sec. 22- 
107, which sets the penalty at a maximum of $1,000 or im- ^ 
prisonment for five years or both. The Act of June 17, 1870, ■ 
c. 133, Sec. 1 (16 Stat. 153), as amended by the Act of March ■ 
3, 1891, c. 536, Sec. 1 (26 Stat. 848) and the Act of March 3, ^ 
1901, c. 854, Sec. 43 (31 Stat. 1196), D. C. Code 1940 ed., Sec. 
11-602, specifically provides that the crime of conspiracy shall 
be tried in the District Court of the United States for the Dis¬ 
trict of Columbia (See: United States v. Celia, 37 App. D. C. ' 
423). Accordingly, if the District of Columbia, through the 
Corporation Counsel or any of his assistants, should attempt to 
charge a conspiracy to violate the Vagrancy Act, informations ' 
containing such charges could be successfully attacked on the ' 
ground that they were filed by an improper prosecuting au¬ 
thority and in a court lacking jurisdiction over such charges. 

The Municipal Court of Appeals has, itself, denominated 
the offense of vagrancy as a crime (Clark v. District of Colum- ' 
bia, 34 A. (2d) 711,714, 72 W. L. R. 33,35) and indeed, speaks 
of the offense as a crime in the opinion w’liicli it rendered in 
this case. There is no suggestion either in the statute or in 
general law that vagrancy is not a crime. This being so, the 
accepted standards for consolidation for trial would be equally 
as applicable to trials of defendants charged with vagrancy 
as they would be to all other criminal prosecutions. 

The Municipal Court of Appeals in its opinion says: 

“Vagrancy is a status or condition and the statute 
punishes one for being a certain kind of person, not 
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for the doing of an overt act. The crime is personal 
and individual. It is not a crime that can be com¬ 
mitted jointly or in concert, for in essence it is a per¬ 
sonal condition arrived at not instantaneously but 
by a mode of living.” (App. 12). 


It is undisputed that the crime of vagrancy is personal, but 
only in the sense that every crime is personal to every crimj 
inal. No reason suggests itself why vagrancy as now de&ie4 
by the statute may not be committed by two or more personi 
jointly or in concert with each other. Congress, by legislative 
fiat, has decreed that commission of certain acts results in one’^ 
being denominated a vagrant. . Without the commission of th^ 
proscribed act or acts, there is no offense. Thus, under paraj 
graph 4 of the Act, one is a vagrant if he or she commits acts 
of fornication for hire, or keeps, operates, frequents, lives inj 
or is employed in a house or other establishment of ill fame} 
Certainly, two persons may together keep a house of ill fame] 
may frequent or live in such a place, or may be employed ii^ 
that type of house, and their simultaneous acts in that regard 
in connection with the same premises, irrespective of actual 
conspiracy by them, where the same evidence will establish! 
all of these facts, presents all of the usual standards for con-i 
solidation for trial as laid down by decisions of this Court, 
other federal courts, and the Supreme Court of the United 
States, and as set forth in Rule 5 (a) and (b) of the Criminal 
Division of the Municipal Court for Joinder and Consolida¬ 
tion, which reads: 


“RULE 5 

“JOINDER AND CONSOLIDATION 

“(a) JOINDER OF DEFENDANTS. Two or 
more defendants may be charged in the information 
if they are alleged to have participated in the same 
act or transaction or in the same series of acts or 
transactions constituting an offense or offenses. 
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“(b) TRIAL TOGETHER OF INFORMA¬ 
TIONS. The Court may order two or more informa¬ 
tions to be tried together if the offenses, and the de¬ 
fendants if there be more than one, could have been 
joined in a single information. The procedure shall 
be the same as if the prosecution were under such 
single information.” 

Congress, in the several paragraphs of the Vagrancy Statute, ■ 
has made it an offense for a person to do certain things or con- > 
duct himself in certain ways. Among the proscriptions are' 
those charged to the appellee and her co-defendants. For 
the doing of these acts. Congress has smd that the actor shall 
be called a vagrant, and punished by fine or imprisonment, or' 
both. Prior Vagrancy Acts (Act of July 29,1892, c. 320, Sec. 81 
(27 Stat. 323); Act of July 8, 1898, c. 638 (30 Stat. 723); Act' 
of March 3, 1909, c. 250 (35 Stat. 711), provided as a penalty 
only the giving of security conditioned upon good behavior 
and industry, and commitment to the workhouse in default' 
thereof. 

j 

“Vagrancy, at common law, consists in going about 
from place to place by a person without visible means 
of support, who is idle, and who, although able to ' 
work for his or her maintenance, refuses to do so. 
but lives without labor or on the charity of others. 

At common law a vagrant is defined to be a wander¬ 
ing, idle person; a strolling or sturdy beggar; a person 
who refuses to work, or goes about begging, and not 
merely a person who goes about from place to place 
in the neighborhood without any visible means of 
support. ‘A vagrant has been very appropriately 
described as the “chrj’salis of every species of crim¬ 
inal.” *It has been said that these definitions are no 
longer oj much importance because the statutes both 
in England and in America have so mvxh and so fre¬ 
quently dealt with the subject of vagrancy” 66 C. J., 
Vj^ancy, Sec. 1. (Italics supplied.) 

If, indeed, vagrancy was once considered so personal to the 
individual that it could not be committed in concert with 
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another, that aspect has long since ceased to exist. Without 
the commission of the proscribed acts no crime is committed, 
and no criminal punishment could be imposed upon the d^ 
fendant. I 

I 

Stamping one with the denomination “vagrant” does not 
change the intent of Congress to make it unlawful to do th(^ 
things set forth in the several paragraphs of the Vagrancy Acti. 
Congress might well have left the term “vagrant” entirely out 
of the statute and denominated the actor who violated parah 
graph four as a “prostitute,” or merely a “misdemeanant” and 
set forth a penalty therefor. The engrafting of the terpa 
“vagrant” upon a person neither enlarges nor diminishes th^ 
crime and is descriptive merely of the type of offense. I|f 
vagrancy is a crime, it is anomalous to say that it is not subjec^ 
to ordinary criminal rules. In other words, to say that theri 
are different methods of procedure for one crime than for all 
others is, in a sense, to discriminate against persons who ar^ 
charged with other criminal offenses. j 

In order to establish that a defendant keeps, operates, fre[ 
quents, lives in or is employed in a house or other establishf 
ment of ill fame, proof of the character of the house as oik^ 
of ill fame is an essential element, and testimony respecting 
specific acts of sexual intercourse in a house is admissible to 
prove that the house is actually one of ill fame. In People vL 
Brown, 92 Misc. 622, 157 N. Y. S. 465, the Court reversed a 
conviction of the defendant under a charge of vagrancy whicli 
charged a violation of a New York Statute making it a crirnd 
to: 1 


“4. Knowingly resides in a house of prostitution, 
or assignation or ill-fame of any description in a tene¬ 
ment house * * *.” 

for the reason that the prosecution failed to show the char^ 
acter of the house or that specific acts of prostitution had! 
taken place therein. The Court said: | 


I 

i 

I 
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*‘This was all the evidence. There was no proof as 
to the reputation of the house, or that any act of 
prostitution had ever theretofore been undertaken 
by anyone residing therein, or that the defendant had 
any knowledge of any prior similar occurrence in the ! 
house.” (Italics supplied.) ! 

In Ayres v. State, 95 Tex. Cr. R. 334, 254 S. W. 981, 982, the i 
Court in discussing the evidence introduced against the de¬ 
fendant who was charged with^ the offense of vagrancy con- ; 
eluded that: i 

I 

I 

“The general reputation of the house as being a i 
house of prostitution, and that of its inmates as being 
common prostitutes, was admissible under the char- I 

acter of charge laid against appellant.” (Italics sup¬ 
plied.) 

I 

The Supreme Court of New York in People v. Brigham, 226 
App. Div. 104, 234 N. Y. S. 567, held that proof similar to ' 
that introduced against the defendants and the appellee in ' 
this case was properly admissible against defendants convicted 
of keeping a disorderly house. The Court in its opinion said: 

I 

“Proof was offered as to the general reputation of the 
house and the conduct of those who frequented it, so 
that while the case was not strong, a conviction would 
have been justified * * *.” (Italics supplied.) 

I 

In the case at bar proof of the character of the establish¬ 
ment was made by testimony that the several defendants en- . 
gaged in acts of fornication for hire therein, as well as by 
other testimony concerning observations by police officers in- , 
volved in the case and by observations within the premises 
by the witness Potter (App. 6, 7, 8, 9). If appellee and any 
of her co-defendants had been tried separately, every word 
of testimony which was admitted in the joint trial would have 
been properly admissible to establish the character of the i 
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premises. How, then, was the appellee prejudiced simply be¬ 
cause her co-defendants were jointly tried with her? Tjie 
evidence was common to each one of the defendants. 

The matter of consolidation for trial of misdemeanors 
discretionary with the Court at common law. Pointer |v. 
United States, 131 U. S. 396, 14 S. Ct. 410, 38 L. ed. 20^; 
Logan v. United States, 144 U. S. 263, 12 S. Ct. 617, 36 L. e^. 
429; United States v. Lotsch, 102 F. (2d) 35, cert. den. 3(|)7 
U. S. 622, 59 S. Ct. 793, 83 L. ed. 1500. \^en the motion fbr 
consolidation was presented to the trial judge he was apprised 
of the nature of the offenses and of the evidence to be adduced 
at the trial of the consolidated cases if the motion were grante^. 
Consolidation under these circumstances was a matter for tljLe 
exercise of the trial judge’s discretion, and his discretion should 
not be disturbed on appeal unless the error was such as to 
seriously prejudice the rights of the appellee. 

In construing the Act of February 26, 1853, c. 80, Sec. 1 
(10 Stat. 162), U. S. C., Title 18, Sec. 557, which, prior to tlie 
adoption of the Federal Rules of Criminal Procedure, provided 
for consolidation and joinder in federal criminal cases, the 
federal courts have uniformly held that the consolidation per¬ 
mitted under that section lies within the discretion of the trial 
court. 

Ball V. United States, 163 U. S. 622,16 S. Ct. 1192, 41 L. ed. 
300. 

Firotto V. United States, 124 F. (2d) 532. 

United States v. Cohen, 124 F. (2d) 164, cert. den. 315 U. S. 
811, 62 S. Ct. 796, 86 L. ed. 1210, reh. den. 316 U. S. 70 
62 S. Ct., 941, 86 L. ed. 1774. 

United States v. Anderson, 101 F. (2d) 325, cert. den. 3(^7 
U. S. 625, 59 S. Ct. 822, 83 L. ed. 1502. | 

Morris v. United States, 12 F. (2d) 727. | 

I 

It is well settled that the exercise by the trial judge of h^s 
discretion on the question as to whether a consolidation should 
be permitted in a given case will not be disturbed by an aj^ 
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pellate court unless it is clearly shown that the ttial judge 
abused such discretion. In McDonald v. United States, 89 F. 
(2d) 128, cert. den. 301 U; S. 697, 57 S. Ct. 92o, 81 L. ed. 1352, | 
reh. den. 302 U. S. 73, 58 S. Ct. 4,82 L. ed. 599, the court said: 

I 

matter of a denial of a severance i 
and a separate trial to one of two or more accused 
persons who have been jointly indicted this court and 
all other federal courts have said over and over again 
that denial of a separate trial is a matter resting in 
the sound judicial discretion of the trial court, and 
absent an abuse of such discretion, such denial will 
not constitute reversible error.** (Italics supplied.) 

In Commonwealth v. McCord, 116 Pa. Super. 480, 176 A. , 
834, the court was required to pass upon the propriety of con¬ 
solidating for trial two separate indictments in which McCord 
(in the one indictment) and Waggy (in the other) were i 
charged identically in five counts with (1) assault and battery, 
(2) aggravated assault and battery, (3) driving while drunk, ' 
(4) leaving after colliding, and (5) involuntary manslaughter. 
From the evidence adduced at the trial it appeared that 
McCord and Waggy, on the same day, at different times, while 
under the influence of intoxicants, operate an automobile i 
belonging to McCord. On one of these occasions McCord, ^ 
while driving on tlie wrong side of the road, struck and killed | 
one girl and injured two others. The court, in upholding the ! 
consolidation for trial of the tw’o indictments, said: 

* * A careful reading of the entire record con¬ 
vinces us that the offenses grew out of the same trans¬ 
actions that the same evidence was necessary in 
both cases, and that they were so interrelated that 
neither case could be made out without using the ma¬ 
terial evidence in the other case. We have searched 
the record in vain for evidence of any facts or cir¬ 
cumstances from which it might be concluded that 
either defendant was prejudiced by reason of the con¬ 
solidation of the cases for trial, * * *. 
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«* * * jjjg would now appear to be that just | 

as in cases where a defendant is charged in one in- i 

d.ctment by separate counts with different offenses, i 
or where one defendant is charged in separate indict- i 
ments with different offenses, so likewise, where two j 
defendants are indicted for the same misdemeanor \ 
growing out of the same matters and circumstances \ 
so related that the proofs received in one would be 
competent in the other, even though the defendants ! 
demand separate trials, whether either will he prefu- j 
diced by a joint trial and they are therefore entitled 
to a severance, is a matter for the trial court to de¬ 
termine in the exercise of a sound discretion, and the 
appellate courts will not reverse except for a clear 
abuse of such discretion. * * (Italics supplied.) 

Prior to the adoption of the Federal Rules of Criminal 
Procedure, the authority for joinder and consolidation, aside 
from that existing at common law, existed under Revised 
Statute 1024, U. S. C. Title 18, Sec. 557. That section reads 
as follow's: 

“When there are several charges against any person 
for the same act or transaction, or for two or more 
acts or transactions connected together, or for two or 
more acts or transactions of the same class of crimes or 
offenses, which may be properly joined, instead of 
having several indictments the whole may be joined 
in one indictment in separate counts; and if two or 
more indictments are found in such cases, the court 
may order them to be consolidated.” 

I 

In applying the provision for joinder of charges the federaj 
courts have concluded that this statute relating to consolida^ 
tion of indictments applies as well to several defendants as to 
a single defendant. 

Davis V. United States, 12 F. (2d) 253, oert. den. 271 U. si 
688, 46 S. Ct. 639, 70 L. ed. 1153. | 




20 


I . »• 

i 

Firotto V. United States, supra. 

United States v. Smith, 112 F. (2d) 83. 

i 

Only a comparison is necessary to demonstrate that the 
ejffect, insofar as consolidation or joinder for trial is concerned, . 
is practically identical under the former federal practices as 
embodied in Revised Statute 1024, Title 18 U. S. C. Sec. ' 
557; under the present Rules of Criminal Procedure (Rule 8 . 
(a) and (b). Federal Rules of Criminal Procedure); and under i 
Rule 5 (a) and (b) of the Rules of the Municipal Court for 
the District of Columbia, Criminal Division. Indeed, the 
Municipal Court of Appeals recognized this fact in its opinion, 
saying that the new Federal Criminal Rules do not appear to ' 
have made any substantial changes in the previously existing 
federal practice (App. 13, 14). 

One of the leading federal cases on consolidation is United i 
States V. Smith, supra. In that case. Smith, Few and Funder- 
berg were charged in one indictment with a conspiracy to 
violate several federal statutes dealing with the importation ^ 
and harboring of alien girls. In a second indictment the same 
three were charged with harboring alien girls not entitled to 
reside in the United States. In a third indictment Smith i 
alone was charged with maintaining, for the purpose of prosti- i 
tution, an alien girl imported illegally into the United States. ' 
In a fourth indictment Funderberg alone w’as charged with 
transporting an alien girl into the United States for the pur¬ 
pose of prostitution. The four indictments related to the 
maintenance of a house of prostitution in Buffalo, New York, 
and all four were consolidated for trial. In determining that , 
the consolidation for trial of the several indictments was a 
proper exercise of the discretion of the trial judge, the Circuit 
Court of Appeals for the Second Circuit in an opinion by Judge 
Clark in which Judges Learned Hand and Augustus N. Hand 
concurred, said: 

“Passing the variations among the indictments 
in the number and personality of the defendants, the 


charges were certainly proper ones for joinder and 
consolidation. They are concerned with a continuous 
series of activities from July 5 to August 6, 1939, 
and they allege two crimes committed over the period 
of July 5 to August 6, a crime committed over the 
period of July 25 to August 6, and a crime committed 
on the day of July 25, 1939. They easily fit into at 
least two of the three alternative classifications al¬ 
lowed by the statute. If they did not involve the 
same act or transaction, at least they involved two 
or more acts or transactions connected together. The 
transactions alleged were also transactions of the 
same class of crimes or offenses, for they all concerned 
violations of statutes dealing with the improper 
transportation and entry of aliens and their improper 
maintenance after entry. Crimes or offenses far more 
separate and distinct and acts or transactions consid¬ 
erably more apart in time and space have heretofore 
been joined together successfully. (Citing Cases). 

“Nor was there error in the consolidation of an 
indictment against one defendant with an indictment 
against another defendant and with indictments 
against all three defendants. McElroy v. United 
States 164 U. S. 76, 80,17 S. Ct. 31, 32, 41 L. Ed. 355, 
condemns this practice when the charges are ‘not 
provable by the saine evidence, and in no sense re¬ 
sulting from the same series of acts,’ but we have 
not found that situation to exist here. 


“* * * While unlimited use of this statute should j 

not be tolerated in the name of convenience alone, | 

consolidation should be permitted when, as here, the | 
charges are so closely connected that all the evidence { 
produced in court would have been admissible if any i 

one of the indictments had been brought to trial ! 

alone.” 

If these standards are applied to the case at bar, it must b^ 
concluded that the act of the trial judge in consolidating th^ 
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several informations for trial was proper. The crime or of¬ 
fense charged to each defendant below was the same; the 
same evidence adduced against the appellee and her co-defend -1 
ants would have been introduced and would have been admis¬ 
sible had she or either of her co-defendants been tried sepa-^ 
rately; and the evidence clearly indicated that all three de¬ 
fendants together frequented premises 1713 Pennsylvania i 
Avenue, Northwest, over a considerable period of time and 
engaged therein in acts of fornication for hire. The requisites 
for consolidation were indisputably present. 

The Municipal Court of Appeals expressed concern that 
“there was no conspiracy where the overt acts or admissions i 
of one could have been used against the others.” (App. 13.) 
The record shows no admissions or confessions by any of the; 
defendants to the prejudice of any of her co-defendants. More¬ 
over, the statement by the Court that the overt acts or admis- i 
sions of any one of the defendants could not be used against i 
the others does not conform with the rule of evidence laid ! 
down in the federal courts. In Tuckerman v. United States, 
291 Fed. 958, 970, it was held: 

«* ♦ ♦ It is the general rule that where two or more 
persons are associated for the same illegal purpose, . 
and even where the indictment does not charge con¬ 
spiracy, any act or declaration of one of the parties | 
in reference to the common object, and forming part ^ 
of the res gestae, may be given in evidence. American 
Fur Co. V. United States, 2 Pet. 358, 365, 7 L. Ed. ' 
450; Nudd v. Burrows, 91 U. S. 426, 23 L. Ed. 286.” 

Furthermore, if the co-defendants of the appellee had any¬ 
thing at all to do with the commission of the acts with which i 
the appellee was charged they were aiders or abettors of the 
appellee and are chargeable as principals. It was the rule at i 
common law in misdemeanors, and in the District of Columbia 
it is the rule by statute as to felonies as well,, that all persons 
who aid or abet the principal offender are guilty to the same 



extent as the principal and are to be charged, not as accessories 
before or after the fact, but as principals. See Act of Marclji 
3, 1901, c. 854, Sec. 908 (31 Stat. 1337) D. C. Code, 1940 ed^ 
Sec. 22-105; Polen v. United States, 41 App. D. C. 4; Frend 
United States, 69 App. D. C. 281, 100 F. (2d) 691, cert. deh. 
308 U. S. 640, 59 S. Ct. 488, 83 L. ed. 1040. If then, the cov 
defendants by their presence in premises 1713 Pennsylvania 
Avenue, Northwest, and by their engaging therein in acts o^ 
fornication for hire along with the appellee, and at the sam^ 
time that the appellee was there and engaging in those acts, 
as the evidence showed, they certainly were all contributing 
to the establishment of a house of ill fame, and were aiding 
and abetting each other in their illegal acts and in creating 
such an establishment. 

Finally, even though it be assumed that an error was comr 
mitted by the trial judge in permitting the consolidation fof 
trial of the information in which the appellee was charged wit^i 
vagrancy with those of her co-defendants, that fact alone an(f 
of itself, is not sufficient to justify a reversal of the convictioiji 
of the appellee unless it clearly appears that the appellee wa^ 
materially prejudiced by reason of such consolidation. In 
Sandquist v. United States, 115 F. (2d) 510, 512, the cour^ 
said: 

“♦ * * Technical violations that do not substantial- - 
ly affect the merits will be disregarded by an appellate 
court and do not constitute grounds for reversal. It ! 
is only when it fairly appears that an error occuring i 
in the trial may have substantially affected the rights 
of a defendant or contributed to a miscarriage of jus¬ 
tice that an appellate court is justified in interpos- i 
ing and ordering a new trial.” 

This principle has been enunciated by this court: | 

I 

McFarland v. United States, 80 U. S. App. D. C. 196,150 P|. 
(2d) 593. I 
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Beard v. United States, 65 App. D. C. 231, 82 F. (2d) 837, 
cert. den. 298 U. S. 655, 56 S. Ct. 675, 80 L. ed. 1382. 

CONCLUSION 

It is respectfully submitted that the judgment of the Muni¬ 
cipal Court of Appeals for the District of Columbia should be 
reversed, and the judgment of conviction of the appellee by 
the Municipal Court for the District of Columbia should be 
affirmed. 
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Henry E. Wixon, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellant, 

District Building. 
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1 IN THE MUNICIPAL COURT FOR THE 
DISTRICT OF COLUMBIA 


CRIMINAL DIVISION 


July Term, A. D. 1945 

THE DISTRICT OF COLUMBIA, ss: 

Richmond B. Keech, Esq,, Corporation Counsel, 

by 

Henry E. Wixon 

Assistant Corporation Counsel, who for the District of Co¬ 
lumbia prosecutes in this behalf in his proper person, comes 
here into Court, and causes the Court to be informed, and 
complains that Judy Hunt late of the District of Columbia 
aforesaid, on to wit the Third day of February in the year A, 
D. nineteen hundred and forty-five in the District of Columbia] 
aforesaid, and on 1713 Pennsylvania Avenue, N. W., and or^ 
divers other places in the District of Columbia aforesaid, was 
then and there, and has been since that day and still is a 
vagrant, to wit; a person leading an immoral and profligate 
life who has no lawful employment and has no lawful means 
of support realized fro ma lawful occupation and source con^ 
trary to and in violation of an Act of Congress of the District] 
of Columbia, and constituting a law of said District. | 


1 
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2nd COUNT 

RICHMOND B. KEECH, Esq., Corporation Counsel, by 
HENRY E. WIXON Assistant Corporation Counsel, who for 
the District of Columbia prosecutes in this behalf in his proper 
person, comes here into Court, and causes the Court to be 
further informed, and further complains that the aforesaid 
JUDY HUNT, on the 3rd day of February, in the year A. D. 
nineteen hundred and forty-five in the District of Columbia 
aforesaid, and on 1713 Pennsylvania Avenue, Northwest, and 
on divers other places in the District of Columbia aforesaid, 
was then and there, and has been since that day and still is 
a vagrant, to wit; a person who frequents, and is employed in ' 
a house and establishment of ill fame, and who engages in' 
and commits acts of fornication and perversion for hire, con- i 
trary to and in violation of an Act of Congress, of the District 
of Columbia, and constituting a law of said District. 

Richmond B. Keech, 

Corporation Counsel. 

Personally appeared Murray Kutner this 8th day of August, 
A. D., 1945 and made oath before me that the facts set forth 
in the foregoing information are true, and those stated upon 
information received he believes to be true. 

Henry E. Wixon, 

Assistant Corporation Counsel in and for 
the District of Columbia. 

DOCKET ENTRIES 

2 8/31/45—Motion to consolidate filed this date—set for 

hearing 9/6/45. DEL 

9/11/45—Govt, motion'to consolidate with 1295473 1295471 
granted. AS AWS 
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9/2S/45—Judgment Not Guilty — Defendant Discharged 
Count No. 1 AS 

Judgment Guilty Count No. 2 AS 
3 10/26/45—Defts. mot. for new trial overruled—$200. 

— 60 

MOTION TO CONSOLIDATE 

3a IN THE MUNICIPAL COURT FOR THE . 

DISTRICT OF COLUMBIA 

CRIMINAL DIVISION 

FUed Aug. 31 10 28 AM ’45 
Walter F. Bramhall, Clerk of Municipal Court, I 

Washington, D. C. i 

DISTRICT OF COLUMBIA | 

vs. I 

C.URMEN BEACH, JUDY HUNT and MARY KARIKA | 

Informations numbered 1295471, 1295468 and 1295473 | 

MOTION TO CONSOLIDATE | 

I 

Now comes the District of Columbia, by its attorneys, and 
moves the Court to order the above entitled causes to be con¬ 
solidated for trial, and for grounds therefor states as follows: 

1. Each of the defendants herein named is charged in each 
of two counts in separate informations with the offense of 
vagrancy, the acts alleged to have been committed and to 
constitute the offense having occurred on premises numbered 
1713 Pennsylvania Avenue, Northwest, in the District of 
Columbia. 

2. Each of the defendants herein named was arrested on 
July 13th, 1945, at premises numbered 1713 Pennsylvania Ave¬ 
nue, Northwest, in the District of Columbia, and each was 
arrested at approximately the same time. 

3- The allegations contained in each count of the informa¬ 
tions filed in these causes are identical, with the exception ol 
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the dates alleged as fixing the commencement of the offenses | 
of vagrancy. 

4. The evidence to be adduced by the District of Columbia, 
at the trial of these causes is substantially the same in each 
instance, and will not vary in any of the facts material to es¬ 
tablishment of the case for the government. 

5. The consolidation of these causes for trial will result in 
an expeditious conclusion of these causes, and will not preju-, 

dice the rights of the individual defendants. 

3b 6. A consolidation of these causes for trial will result 
in considerable saving of time and expense for the 
Court, the defendants, and the witnesses involved therein. 

7. For such additional reasons as may be urged on the hear-: 
ing of this motion. 

HEf^RY E. WiXON I 

Assistant Corporation Counsel, D. C. 

Robert D. Wise, 

Assistant Corporation Counsel, D. C. , 
Attorneys for the District of Columbia 

It is hereby certified that a copy of this motion to consoli¬ 
date was mailed, postage prepaid, to the following named at¬ 
torneys for the defendants at their oflSces, this 31st day of 
August, 1945: 


T. Edward O’Connell, Esq., 
424 Fifth Street, N. W., 
Washington, D. C., 

Attorney for Carmen Beach 

Joseph A. McMenamin, Esq., 
426 Fifth Street, N. W., 
Washington, D. C., 

Attorney for Mary Karika 


John Bonner, 

426 Fifth Street, N. W., 
Washington, D. C., 
Attorney for Judy Hunt. 
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I 


Please take notice that the above entitled motion to con¬ 
solidate will be set down for hearing before the judge presiding 
in the District of Columbia Branch of the Municipal Court, 
Criminal Division, on the 6th day of September, 1945, at I 
10:00 a. ni. j 

i 

Henry E. Wixon, | 

Assistant Corporation Counsel, D. C. \ 
Attorney for the District of Columhia.\ 

STATEMENT OF PROCEEDINGS AND EVIDENCE | 

i 

7 IN THE MUNICIPAL COURT FOR THE j 

DISTRICT OF COLUMBIA j 

I 

CRIMINAL DIVISION i 

FUed Nov 29 ’45 

Walter F. Bramhall, Clerk of Municipal Court, 
Washington, D. C. 

I 

No. 1295468 

DISTRICT OF COLUMBIA 

1 

V, 

JUDY HUNT, Defendant 

STATEMENT OF PROCEEDINGS AND EVIDENCE 

i 

I 

I 

On August 8, 1945, three separate informations were filed | 
in The Municipal Court for the District of Columbia, j 
Criminal Division, against Mary Karikas, Carmen Beach i 
and Judy Hunt. Each information charged a violation of| 
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section 3302, title 22, of the D. C. Code, 1940 edition. 
Each information contained two counts; the first count re¬ 
lating to paragraph three of the said section, the sec -1 
ond count relating to paragraph four of the same section. 
The wording of the informations was identical with the ex- i 
ception that the defendant charged and the date on which ^ 
the offense was alleged to have commenced was different in i 
each instance, but continued up to the date of the filing of 
the information asicontinuing offenses. On August 8th, the 
defendants pleaded not guilty to the informations. On August 
31st, the Government moved to consolidate the cases of Beach, 
Karikas and Hunt for trial, the motion being based on the 
provisions of Criminal Rule No. o of the rules of The Mu¬ 
nicipal Court for the District of Columbia. On September 
11th, following lengthy arguments. Justice Scott, of the Mu- • 
nicipal Court, granted the motion to consolidate. Defendant 
excepted to that ruling. Thereupon, the cases were tried be- ; 
fore Justice Scott. The testimony on behalf of the Govern¬ 
ment was, in part, to the effect that the Metropolitan Police 
Deparment of the District .of Columbia, and the officers of 
the Police Department individually who testified at the trial, 
had received information to the effect that premises 1713 : 
Pennsylvania Avenue, N. W., Washington, D. C., was being 
operated as a brothel and a disorderly house. It was further 
testified by the police officers that they observed the 
8 premises over a period of time and the presence therein 
of known prostitutes, whom they saw entering the ' 
premises on numerous occasions and who remained for long ' 
periods of time before leaving, and that during these periods 
men were also seen to enter the premises and later leave after 
an appreciable period of time. It was further testified for 
the Government that premises 1713 Pennsylvania Avenue, 
N. W., had been licensed by the District of Columbia as a 
massage parlor for the massage of female persons only since 
1940, the license being issued to one Philomena Lockhart, 
otherwise known as Margaret Locke, and being in effect on 


1 
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July 13, 1945. Premises 1713 Pennsylvania Avenue, N. Wj., 
was leased to Margaret Locke and in her possession arid 
control during the license years herein referred to, and w^s 
in her possession and control as lessee on July 13, 1945. Ohe 
Edmund Holmes Potter testified that he had been a reguls^r 
patron of the establishment for over a year and that he had hap 
sexual relations therein with all the defendants, including 
Judy Hunt, whom he first saw in the premises on February 3, 
1945, and that he had visited the premises at least once a 
month and on some occasions twice a month. Potter testified 
that on each visit subsequent to February 3, 1945, he ob¬ 
served Judy Hunt in the parlor and had sexual relations witi 
her on four occasions. He further testified that he had ob¬ 
served other males in the premises and had seen these malejs 
engage in acts of fornication with the defendants and wit|i 
other women. Potter testified that he paid a sum of mone]y^ 
to Margaret Locke, usually $20.00, at the conclusion of each 
visit, but that on one occasion he had paid the money to th^ 
defendant Carmen Beach. The defendant, Judy Hunt, ob¬ 
jected to the admission of the testimony of Potter respect¬ 
ing the other defendants. The Court overruled this objection 
and admitted the testimony. It was also testified that thb 
police, acting on an affidavit of Potter, together with other in¬ 
formation which they had received, secured a United Stated 
Commissioner's warrant of arrest for Margaret Locke, the al¬ 
leged proprietress, charging Margaret Locke with a violatiori 
of section 2707, title 22, D. C. Code, 1940 edition. Prior tb 
issuing the warrant the United States Commissioner swor^ 
Potter to an affidavit respecting the activities carried on a^; 

1713 Pennsylvania Avenue, N. W., and questioned hinli 
9 concerning the statements contained in the affidavit. 

The Commissioner also questioned the officer accomj- 
panying Potter as to his knowledge of a violation of law oi^ 
the premises. Deputy Marshal East was given the warranjb 
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on July 13, 1945, for execution. On that date, he, Deputy 
Marshal Lightfoot, Potter and eight or nine policemen went 
to 1713 Pennsylvania Avenue, N. W. East testified that his 
purpose in going there was to execute the warrant which he 
had received. He admitted being competent to place Mar¬ 
garet Locke under arrest without the assistance of any police 
officers. From testimony of other Government witnesses, it 
was obvious and in fact admitted that the police accompanied 
East for the purpose of conducting a raid. The entire party 
then went to the vicinity of 1713 Pennsylvania Avenue, N. W., 
and Potter entered the place. He had in his possession at 
that time twenty dollars ($20.00) in marked money. Shortly 
thereafter, the marshals and police entered the place. East 
did not know Margaret Locke when he entered the premises, 
but she w’as pointed out to him a short time thereafter by the 
police. Immediately upon the entry of the police officers to 
these premises, Margaret Locke was ordered by them to enter 
one of the rooms, to which order she acceded. East and uni¬ 
formed police were constantly present in the room with Mar¬ 
garet Locke and she was under arrest and restraint, although 
East did not immediately read the warrant of arrest to her. 
Margaret Locke knew the reason for the presence of the po¬ 
lice and stated to a police captain who was present in the 
room that she was sorry that she had not taken his advice to 
cease the operation of a house of prostitution at 1713 Penn¬ 
sylvania Avenue, N. W., and that she would never do it again. 
The various policemen then went through the various rooms 
and gathered the above-named women, together with five men, 
in one particular room. The women and other rooms were 
thoroughly searched, part of the marked money being found 
at that time. East thereupon read the warrant of arrest to 
Margaret Locke, this event taking place fifteen minutes after 
he had first seen her. Prior to this she was available to him 
and he could have read the warrant to her at any time. Dur- 



ing the same period, the police were conducting a search j)f 
the premises. The marked money which Potter had with him 
when he entered the premises had been given him by the po¬ 
lice at Police Headquarters before their arrival at 1713 
10 Pennsylvania Avenue, N. W. After the entry of the 
police a search was made for the marked money, which 
Potter testified he had given to Carmen Beach at the directicm 
of Margaret Locke, who always made arrangements for inter¬ 
course with the females present. Part of the marked mon^ 
was found under a rug in the room where Margaret Locke w^s 
being held; the remaining money was found in a pocketboo|k 
belonging to Carmen Beach. Respecting the money given ^o 
Carmen Beach, Potter testified that he had had sexual rela¬ 
tions with her prior to the entry of the police and the $20.0p 
was in payment therefor. On the entry of the police, Carme^ 
Beach was found nude in a room with Potter, who had on only 
an undershirt. The other defendants were partially clotheci. 
Appellant objected to any evidence regarding the events 
which took place after the time East first had opportunitjy 
to arrest Margaret Locke. The Court overruled appellantjS 
objection. Following the completion of the Government’s evi¬ 
dence, the defendant. Hunt, was sworn as a witness for heii- 
self. The defendant, Beach, objected to Hunt testifying. Hunjt 
testified regarding her source of income and admitted thalt 
she had been convicted of soliciting prostitution. The defend,^ 
ant, Beach, then testified in her own behalf regarding he!r 
source of income, her testimony being received over the ob¬ 
jection of Hunt. Thereupon, on September 28, 1945, the Tri^l 
Judge found Hunt guilty on the second count and not guilty o|i 
the first count. On October 26,1945, appellant was sentenced tj^ 
pay a fine of two hundred dollars ($200.00) or serve sixty (60) 
days in jail. 
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Statement of Proceedings and Evidence settled and ap¬ 
proved this 20th day of December, 1945. 

Armond W. Scott 
Judge, Municipal Court 
■ for the District of Columbia 

11 Vernon E. West 

Corporation Counsel, D. C. 

Chester H. Gray 
Principal Assistant 
Corporation Counsel, D. C. 

Henry E. Wixon 

Assistant Corporation Counsel, D. C. 

Attorneys for the District of Columbia 

John T. Bonner 
Attorney for the Defendant 

OPINION OF THE MUNICIPAL COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA 

1(5 THE MUNICIPAL COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

No. 357 

Judy Hunt, appellant, 

V. 

District of Columbia, appellee. 

Appeal from The Municipal Court for the 
District of Columbia, 

Criminal Division. 

(Argued April 15, 1946 Decided June 17, 1946) 

John T. Bonner for appellant. 

Milton D. Korman, Assistant Corporation Counsel, with 
whom Vernon E. West, Corporation Counsel, Chester H. Gray, 
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Principal Assistant Corporation Counsel, and Henry E. Wixon, 
Assistant Corporation Counsel, were on the brief, for appellee. 

Before CAYTON, Chief Judge, and HOOD and CLAGETT, 
Associate Judges. 

HOOD, Associate Judge: Appellant was charged with va¬ 
grancy in violation of Section 22-3302 of the District Code. 
Prior to her trial, the government moved to consolidate the 
case against appellant with those of two other persons who 
had been arrested at the same time and place and were simi¬ 
larly charged. The motion being granted, a single trial was 
had on'the three informations. Appellant was convicted and 
here asserts that the trial court erred in consolidating the 
cases for trial. 

Authority for joinder of offenses and defendants in the 
Criminal Branch of the Municipal Court is outlined by rulei 
5(a) and (b) of that court: 

“(a) JOINDER OF DEFENDANTS. Two or 
more defendants may be charged in the information 
if they are alleged to have participated in the same 
act or transaction or in the same series of acts or 
transactions constituting an offense or offenses. 

17 “(b) TRIAL TOGETtlER Ol' I.NFUK.VIA- 

TIONS. The Court may order two or more in- ! 
formations to be tried together if the offenses, and the I 
defendants if there is more than one, could have been 
joined in a single information. The procedure shall 
be the same as if the prosecution were under such 
single information.” 

It is clear from this rule that the consolidation was proper 
only if the defendants were alleged to have participated in 
the same act or series of acts which constituted the offense 
with which each was charged. It is our opinion that the acts 
of each were separate and distinct and had to be separately 
proven, and that the trial court erred in granting a consoli¬ 
dation. 



12 


The information upon which the appellant was charged con-, 
sisted of two counts. Since she was found not guilty on the 
first count, we shall confine ourselves to a consideration of 
the second. That count alleged that the appellant since Feb¬ 
ruary 3, 1945, had been a vagrant, “to wit; a person who; 
frequents, and is employed in a house and establishment of 
ill fame, and w’ho engages in and commits acts of fornication 
and perversion for hire.^’ ^ i 

The informations charging the other two defendants 
were similar except that the period of time over which thei 
alleged vagrancy had continued differed in each case. Thei 
only common ground between the acts of all defendants, how¬ 
ever, was that they took place at 1713 Pennsylvania Avenue, i 
N. W., and “divers other places in the District of Columbia.” ■ 
There is no conspiracy or joint commission of a crime alleged. 

Vagrancy is a status or condition and the statute punishes i 
one for being a certain kind of person, not for the doing of an 
overt act. The crime is personal and individual. It is not a i 
crime that can be committed jointly or in concert, for in es- i 
sence it is a personal condition arrived at not instantaneously 
but by a mode of living. Even if it^ be possible for sev-, 
18 eral persons to conspire to become vagrants of the sort 
charged here, no claim is made that the vagrancy of any 
of the defendants resulted from joint acts or agreements with i 
the others. While the same government witness testified that i 
he had engaged in relations with each of the defendants at dif¬ 
ferent times, that testimony had no weight in proving that the 
three had been involved in the same acts or transactions. True, 
they were similar acts but they were not the same act or the 
same series of acts. 

With regard to the assertion that the same evidence could 
be used against all three, the government had the burden of 

1 One of the classes of persons defined by the statute as vagrants is: “Any 
person who keeps, operates, frequents, lives in, or is employed in any house 
or other establishment of ill fame, or who (whether married or single) en¬ 
gages in or commits acts of fornication or perversion for hire.” Code 1940, 
22-3302 (4). 
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proof against each defendant, i. e., it must prove that each in¬ 
dividual frequented the house and that each engaged in ac^ 
of fornication for hire. Here there was no conspiracy wherje 
the overt acts or admissions of one could have been used 
against the others. Enlarging the scope of the testimony tp 
include proof against all three indicates the reason for the re¬ 
strictions on joinder. There is danger that such a procedure 
will result in evidence against one being used cumulativelj'’ 
against the others when it actually is not applicable to then]|. 
The government, in support of its charge that the defendant^ 
had engaged in fornication for hire, produced a witness who 
testified that he had never given money to appellant but had 
paid two other persons, one of whom is a defendant in one of 
the cases here consolidated. When the house was entered 
and the arrests made, one of the other defendants was found 
without clothing and with money in her possession which th^ 
government had marked and furnished to a witness the night 
of the arrest. Under such circumstances a much stronger cas(5 
could be made against that defendant than against the apf 
pellant and unless the evidence was used cumulatively against 
her, it had no relation to the charge that appellant had en ¬ 
gaged in fornication for hire. 

Our attention has been called to Title 18, Sec. 557 of the 
United States Code permitting consolidation of indictments 
under certain circumstances. That statute has been the subj 
ject of consideration in many federal cases and some circuit^ 
have given it a broader interpretation than others. However 
we have been unable to locate any case in which a federal couri 
has permitted consolidation of trials of two defendants whcj 
engaged separately and without concert of purpose in inde 
pendent crimes of the same nature. 

19 Municipal Court rules 5 (a) and 5 (b) closely follow 
the language of rules 8 (b) and 13 of the recently 
adopted Federal Rules of Criminal Procedure. Federal Rules 
8 and 13, however, do not appear to have made any substantial 
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changes in the previously existing federal practice;" and we 
find nothing in present or past federal practice lending sup¬ 
port to an interpretation of Municipal Court rule 5 which 
would justify the practice adopted in the present case. 

While it may be true that consolidation of cases would re¬ 
sult in savings of time and expense to the government and its 
witnesses, that consideration cannot be permitted to override 
the judicial rules designed to guarantee each litigant a fair and 
impartial trial. 

Reversed with instructions to award a new trial. 

JUDGMENT OF THE MUNICIPAL COURT OF 
APPEALS FOR THE DISTRICT OF COLUMBIA 

20 MONDAY, JUNE 17,1946 

The Court met pursuant to adjournment. Present: 

The Honorable Nathan Cay ton. Chief Judge, Andrew 
M. Hood and Brice Clagett, Associate Judges. 
Proclamation being made the Court is opened. 

* * * * * * • * 


JUDY Hunt, Appellant, 

No. 357 

V. 

October Term, 1945 

DISTRICT OF COLUMBIA, Appellee. 

Appeal from the Municipal Court for the District of Colum¬ 
bia, Criminal Division. This cause came on to be heard on 
the transcript of the record from the Municipal Court for the 
District of Columbia, and was argued by counsel. On con¬ 
sideration whereof. It is now here ordered and adjudged by 


- The first and second preliminarj- drafts of the Federal Rules contain full and 
instnictive notes on the subject. 



this Court that the judgment of the said Municipal Court, l^ 
this cause, be and the same is hereby, reversed, and that this 
cause be, and it is hereby, remanded to the said Municipa|l 

Court with instructions to award a new trial. | 

1 

i 

Andrew M. Hood, 

' I 

Associate Judge, i 
June 17,1946. | 





